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.
Thi draft proclamation must b read with the draft election

p~oclam tion. Meet of th provisions in both drafts ar copied,
almo t unch ng d, from th 1978 Election Proclam t10n (# AG 63 of
1978) • .

Sublet; e' . 2 (2). This ub ction eonsists of an in X8ct
v ralon of th 1982 gr em nt o~ fundam ntal principl to be
incor or d in th N ibi n constitution, as r port d by th
Contact Group in UN docum nt 5/15287.

Th~ word.ing of th 1982 ag:teem t ShO\11d· be r tained
v rb, tim (subJ ect -to ny changes m de necessary by syntax).

If th int nt10n is to amend th agreem nt. (as, .g., by
omitting th rignt to du proc ), th r i no authority to do
so. If th 1nt nt10n is to p r phr s the agreem nt, these
chang ar inaccur t nd inf li~ u n can only s rv to
complicat , r ther th n aid, future int rpr tation of th
principle •

.SubseCI, 2 (3). (4). Subs c. (3) appears to d rive from
sub c. 2 (2)"- of the 1978 Election Proclamation. That subsec­
tion, how v r, r 1 t d to matt rs of interim administration by ,
th AG P nding th adoption.of the con titution and-independence.

Subs c. 2 (3) of th 1989 draft proolamation is ~ limited
to m tt r of int rim administration, how v r. In its present
fo~, wh n re d with subsec. 2 (4), it appears to empower the AG
to di$reg~rd Or veto an¥ CQn=t1t~t1on drafted-by the Constituent

If this 1nterpr t~t1on is correct, the f£ ct of th se two
ub ction i that Namibia can never gain indep ndenc unless

the Constitu nt Ass mbly drafts constitution that is acceptable­
..to th ~G. Such a provision is totally contrary to Secur1 ty
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Counoil n solution 43 , as w 11 'a8 to tnt rnat10nal law, 'which
nolds South Afr1Q8 an unlawful oceupi r in Namibia.

Thee ubs etions must b del ted.

JIIiIC,MI-....olI........... ...f ..1 ..~ ..a...n...d........' ..2..) • Th S ~wo subsections I =ead
tog ttl r, en bl som persons to beeom marne rs of the A embly
who should b ~1 quelifi d whil pr v nting others, who should be,
qua11f1 d, f:om coming memb rs.

S e. 4 (1) go b yond th wording of S cur1ty council
R olution 435 {p ra. 6 of th West rn Propo ls (S/12636}),
which provid th t " v ry aault Nemibi,n":chall b ligibl to

tand 'fnr lection co th A.sembly. (In fact, una r th system
of proportiQnal r pre ntat10n stout ~n ace. 36 of th draft
1 etion p:=olamat1un ~amibian w111 vot tor p r~i 8, not
~r ens, sine th· partie t list of 0 ndidat will not appear
on th b llot.)

. Wh!l th t rm "Namibian" h • no 1 9 1 m ning in th
ab enoe Qt Namibian eitiz n hip, it should, =y any'r 8 onable
oon8truc~ion, xclud: (a) citizens of otn r eountri 8, v n if
~ Y ar 11g1b1 to vot ~ou9h r 1d no in Namibia; and (b)
oersons who, 1though born in Namibia I h v ( i) t k _n I.\P po:·
in n ... r 1d nc 18 w".". or (1i) IJ.ClV trans£ rr d 1:."1 ir
oJ.l 9.1.c:sm:8 by· taking for 19n~ oi~iz hip, by S l:ving 1n the sLlued
fo~ce ~t 8no~ r .~~~., or by voting in for ign e1 ct1o~s.

S e. 4 (1): should be re ere .to include th limitation
on ' 1+91b1lity of 0 ndiaa~

ound policy, "';110 .. class of
t1= countr1 0 barr Q from

Sub
ghoula
, (2) (8)
nentmem

Tn p r graph disqu lit! 11 rsons who have b en
conviot ~ of ny crime li ted in Sen dul' I to the Crim1n 1
Proc cur Act, No. 51 ot 1977. Soh dul I so cifie lly 1nolud •
th political crim of tr a.on (to SQ~th Afric8) and s ditton,
but als~ " ny off c" puni8habl cy a t an of impri otun nt of
~or than 1x months wi thout th option of fin. ~ This incluoes ./
All politioal ott ns _. A sub tant1al number of SWAPO'!I most
active support ~ in N mib1a hay b conviot d of politioal
crim .~ and many r tug fl d to vo1~ contlnu1ng hars m nt
aft r ~ r\'ing a ~ rm tor suoh n off ns .
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Al though moat Qf the pr .,vi.. 1ona ot the draf~ Cor:~-::.-:~_n.t

A~acm=ly procl~ation derive from the 1978 Zlectio~ ~~~c:amation,
it is significant that para. 4 (2) ( ) is new: its prcvision=
were not ne aed in 1975 wh8n WAPO (an~ most other pa:~ie8J

bQycotte~ th territorial election run by SOU~~ Af=:c~ in.
defiance ot the UN.

Whil para. , (3) (a) prov1des that a convicted person who
he received a -fr pardon" sh 11 not be Qisquali!ied~ the
amnesty granted to return es 1Jnd r Proclamation :. AG 13 of 1.989
appar ntly does not constitute a pardon. In any case, the
amnesty app11 s only to ~eturning refugees; it does ~ot cover
Namibians who rem in d in th Te~ritory.

Par~~. 4 (2) (a) and (b) should be r~erl. If they are
r$moved, par8. 4 (J) (a) would be unnecesssry.

SUbeec· $ (~). Th Assembly, not the AG, should approve any
extension of tim·-for the filling of a vacancy.

'!lbase • Q (2). Substitute?r s1aent of t..~e A!lsembly for the
chi f 1 ctoral otfiesr. This ubs • is v ry awkward and should
b redrafted.

aUhaec· e (]). Substitute ~resident'of the Assembly .for.~he
chiet electoral otf1cer.

. .
G should 'not nold th cower of ~~e

• bly should.dete~ine its own
oharging it to a spacial fund. (S oomment to

·sec. lS.) Th ~emun ration of the members shou'~ be m tt r or
. public r c:ord, so thet. 'their .. ·.:cns-eltuents .. may hold the :nembers

or the Assembly ac=ountaole. .

Subs.c· 9 '1). Tn ann x to e/12~36 prov~des that the
As embly shall me t on w k -after certification ot the election.
Subs c. 9 (1) should b amend d to conform to the provision of
the annex.

~~~. The 1 ct10n of the Pr sid nt of the ~ssembly
und r the supervision and oontrQl of UNTAG. The 9ft
euh t1tut d for the AO in 3ubsecs. (1), (3), ($), ~6),

(10), and (1 J ) &

Subs.c. '0 (2'. This subsec. should be'reworQed to provide
positiveJ:y that the ASsembly may elect or designata it5 own
officers, as needed, in accordance ~1th its own rules.

Rorc. J,1 "l ,~). This quorum provision is unrealistic: and
likely to hamstring th Assembly. There should be a much smaller
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quorum for opening'see ions (perh~ps 24?) ~n~ a lerger qu~rum

(perhaps '8?) for the doption of any decision.

psrQ: 11 '3) tbl. This provision is outrageous ~nd totally
unworkabl. It would prevent th Assembly from ever reaching ~
decision on ~ suej ct unl ss one party controlled considerably
mor than 2/3 of th ats.

This paragraph, in practical appl~cation, goes far beyond
requ1r1n9 a 2/3 majority for any ~Gcia1on~ It requir s 48 votes,
wh!oh 18 2/3 o! th fUll memb rshipJ bu~ a gr ater p rcenteoe of
a normal Assembly m eti _ I which w~,ll have lR~ -:.han tot!!l
att. nd nee. Thus, the r ~u1r a votes would con8t~tute 4/S of
dn Assembly if only 60 mem'~-· attend and 100' of the Assembly if
a b8re quorum was pr s nt.

This provision viol tes the spirit and intent of th 19a2
agreem nt on fundament 1 pr1nciple (S/l52~7). That agreement
:equir s only that tb con titut10n "as = whQlg be adoptee by a
2/3 majority-- not by a p ific numc r of votes. By nscessary
implication it p ~1t sp cif~e pre v1iions to b ~dopte~ nd
dec1 ion. to b_ tak n by a $imple majority. (Not that, acco~a­

ing to s c. 10 of-this draft proclamation, the Pres1d nt of t~e
As etnbly may b 1 ctad cy a simple maj ority of all YQ;,e!7 ca~t,.

not.of the ntir memb rship of ~he.Assembly.)

-This suos ction should b scrapp d and ,the agreed pr~vision .
of 8/15287 ubst1tute4 for it.-

: 3oc" 1 ~. This s e't:ion sht,'tlJJ.d be ,ad ra:":ed to inclu.de 'the
ful '.. r nge of pr!V1.l6g s· and i uni t1 normQlly ext nd d to
1 1- 1 'tors, viz .. , ~~un1tYI during m mbership in or a session of
the AIS bly, from cr1mi~al proe ding., from ~rr st or 1rnprison­
m nt, and from civil suit. Such _ 6 ction should a~so save
members from lia~11ity :0 1 gal proc~_Qing.. fa:: their spe ch,
votes, or acts t~ the AJaemoly or any of its subordinate bodies,

subsac· J. fll. This sup~'ction hould provide that ~~e
Assembly may ppoint a S cr tary .. to the 4 s emoly. It ehou1d
direct th AG to mak av 11ao1e to th As mb1V, upon ~equ ~t,

th s rvie ot sp if1$d ra n 1 th 9 v_rnment e vice ~o

@~v it 5 r tary~

and (2).) A sp
~he Assembly 30

comm nta to el\~8 C~. 7 {:.)
Set a id~ :or the eX~A~ses of
b holden to th AG. -

~~. Thi~ b~oud Cat g6ry of otf ns s sems largely
UUU,@C !sary an~ tends to unduly glorify t..~ members of the
Ass bly nd isolat them from th 1r '·cor..stituents" and the
no~al hurly-b~rly of politics.
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Eara .. 1~ (a). Threats and obstruction are surely already
covered by existing criminal law, and members' of the Assembly do
not need protec"t.ion of the criminal law against "insults."

12aras", 1; - (a) , 'bl.. While disturbances that actually
interrupt, Obstruct, or disturb Assembly proceedings may be
punishabl , disturbances that are only Hlikely" to should not.
The limited offenses under (b) should be treated as ordinary
crimes, not contempt.

Par=· 16 CdJ. Thi para. should be removed. pro~~ siona
and demonstrations should be considered a form of 4r~~ -3peech and
permitted within sight of the Assembly meeting plaoe so: that
members may be k pt aware of, not isolated from, Namibian
concerns. (Se para. 16{a).) .
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