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Mandated Territory as part of its own territory instead of developing it towards
self-government or independence for the benefit of, and in accordance with the
wishes of, the peoples thereto.

The whole line of policy, matter and action pursued in the Administration of
the Territory has been in contradiction to the principles and purposes of the
Mandate, the Charter of the United Nations and the enlightened conscience of
mankind.

After two decades of futile attempts to persuade South Africa that it
must recognize its. legal and moral obligations towards the people of
Namibia, the General Assembly was forced to terminate South Africa’s
Mandate and to seek—so far without success—to bring the Territory under
United Nations administration. This booklet tells of the plight of the Nami-
bians; of the constant United Nations efforts to aid them; and of their
growing struggle for freedom and mdependence which South Africa still
refuses to grant.







South Africa was not yet officially committed to the policy of apar-
theid, but discriminatory laws and regulations were put into effect in South
West Africa from the beginning of -the Mandate period. In the first five
years, regulations controlling the movements of the “natives” were pro-
claimed; penalties for servants who disobeyed their masters were imposed;
a Legislative Assembly was established for whites only. The League and
its Mandates Commission could do little to aﬁect South Africa’s admlms-
tration of the Territory.

With the outbreak of the Second World War, the League of Nations
died. To whom was South Africa to be responsible for its actions in South
West ‘Africa? That became a central issue in the two decades after the
United Nations was established in 1945. It was South Africa’s contention
that it continued to administer the Territory “in the spirit of the Mandate”
:but that its obligations to the League did not carry over to the United
Nations. Opposite views of most other United Nations Members, and
of the International Court of Justice, did not alter South Africa’s position.
Refusing to recognize United Nations authority regarding the Territory,
South Africa kept South West Africa out of the United Nations Trusteeship
System. All other Mandate Territories* either bécame independent or were
placed under Trusteeship.

The Charter

For South Africa, the Trusteeship system of the United Nations involved
objectives directly opposed to its own. Those basic objectives were set forth
in Article 76 of the Charter:

a. to further international peace and security;

b. to promote the political, economic, social and educational’ advancement of
the inhabitants of the Trust Territories, and their progressive development
towards self-government or independence as may be appropriate to the par-
ticular circumstances of each Territory and its peoples and the freely expressed
wishes of the peoples concerned, and as may be provided by the terms of each
Trusteeship agreement;

c. to encourage respect for human rights and for fundamental freedoms for
all withour distinction as to race, sex, language, or religion, and to encourage
recognition of the interdependence of the peoples of the world; and

d. to ensure equal treatment in social, economic, and commercial matters for
all Members of the United Nations and: their nationals, and also equal treatment
for the latter in the administration of justice, without prejudice to the attain-
ment of the foregoing objectives . . .

South Africa’s policies in the Mandated Territory also contradicted its
commitment under another part of the Charter which it signed at San
Francisco—Articles 73 and 74, comprising the Declaration Regarding
Non-Self-Governing Territories:

*Today only two Territories, New Guinea and the Pacific Islands, remain under -Trusteeship.
Territories which attained independence or self-government following Trusteeship Council
supervision included the British and French Cameroons, British and French Togoland,
Tanganyika, Ruanda-Urundi, Somaliland, Western Samoa and Nauru.
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1946-1966: Namibia and the United Nations

For two decades, the United Nations patiently and persistently sought to
persuade South Africa to bring South West Africa into the Trusteeship
System, and to fulfil its Mandate obligations towards the people of the
Territory. Resolutions were adopted by overwhelming majorities; special
committees were formed; negotiations were carried out; the International
Court of Justice devoted more time to the problem than to any other. South
Africa was to move even further away from its commitment to a “sacred
trust”, seeking to dismember and annex the land and increasingly repressing
its African majority.

Year by year, until 1966, the United Nations efforts to reason with
South Africa went on, with ‘mounting frustration among most of the in-
ternational community as well as among the Namibians themselves—who
carried on their grim daily existence while futile efforts to help them were
made in the distant chambers of the United Nations.

1946—At the first session of the General Assembly, South Africa proposed the
incorporation of the Territory into the Union, and asked the Assembly to ap-
prove this step. The majority of the people, South Africa contended, favoured
incorporation. The Europeans had expressed this wish through their Legislative
Assembly, and two thirds of the Africans were alleged to have supported the
proposal in their own “referendum”. (Details on the conduct of the “referendum”
by the South African-appointed Native Commissioners were not given, and the
Government refused to allow outside observers to enter the Territory.)

The Assembly declared that it was unable to accede to South West Africa’s
incorporation into the Union. The African inhabitants had not yet secured political
autonomy or reached a stage of political development enabling them to express
a considered opinion on such an important question, it said. Instead, the Assembly
recommended that the Territory be placed under the international Trusteeship
System. In this first resolution on South West Africa, the Assembly also noted
that South Africa, “by presenting this matter to the United Nations, recognizes
the interest and concern of the Organization in the matter of the future status
- of Territories now held under Mandate”.

Namibia lies along the South Atlantic Ocean and borders on South
Africa, the Portuguese-administered Territory of Angoéla, Zambia, and Bot-
swana. Its area of 318,261 square miles (824,269 square kilometres) can
be divided into three regions: the Namib, the central plateau and the
Kalahari. The Namib, an arid and desolate region, is a coastal belt from
40 to 80 miles wide. The central plateau covers slightly more than half of
the Territory’s land area. The Kalahari, composed of level monotonous
plains covered with sand dunes and with virtually no surface water, is in
the northern and eastern parts of Namibia.

The population, according to South Africa’s recent estimates, totalled
about 610,000: 96,000 whites and 514,000 non-whites. Most white settlers
are of German and South African origin: non-whites are classified in
various groups, in accordance with South Africa’s policy of racial and tribal
segregation. There are Africans, Coloureds and Basters. The Africans form
more than 80 per cent of Namibia’s population. African groups “include
the Ovambo (more than half of the total), the Damara, the Herero, the
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the authority to divide tribes, amalgamate tribes or constitute a new tribe
“as necessity or the good government of the natives may in his opinion
require”, or to remove any tribe or any native “from any place to any
other place”.

1948—The Assembly discussed the Trusteeship Council’s report criticizing

South Africa’s administration of South West Africa, and recommended that South
Africa continue to transmit information on the Territory.

Africans of Namibia are barred from political activity and have no part
in the making of laws which govern their lives completely—laws which
often carry severe penalties for offenders. As the Trusteeship Council
reported to the Assembly in 1948: “The Council, being convinced of the
desirability of the increased participation by indigenous populations in the
direction of their own affairs, notes that the indigenous inhabitants of
.the Territory have no franchise, no eligibility to office and no representa-
tion in the governing bodies or in the administration of the Territory.” The
Legislative Assembly was for whites only; Africans were prohibited not
only from seeking election to the Assembly but from voting. The same
prohibition applied when the whites of South West Africa later were given
representation in South Africa’s parliament.

Attempts at political organization are forcibly suppressed, and many
leaders of African organizations have been forced into exile or subjected
to constant harassment, including long-term imprisonment. Amendments
to the Suppression of Communism Act authorize the South ‘African Minis-
ter of Justice to prevent “‘any particular gathering”, and local authorities
may prohibit, control or regulate “gatherings or assemblies of natives”.
As for freedom of the press, any printed or written matter, pictures or
posters considered “unsuitable in regard to the native mind” may be con-
fiscated and destroyed.

One conclusion of the Trusteeship Council was that the whole question
of land distribution should be re-examined by the South African Govern-
ment. Nine tenths of the population, the Council observed, occupied only
43 per cent of the land. As to South Africa’s “explanation™ that traditional
land rights of Africans had ceased to exist during the German régime except
in certain areas, the Council said that did not elucidate the question of
whether those rights would be restored.“The Council is of the opinion that
division of the indigenous inhabitants and their allocation to fixed areas
is not conducive to their general advancement and that the system of con-
fining indigenous inhabitants to ‘native reserves’ is to be deplored in prin-
ciple . . . The Council is opposed, as a matter of principle, to racial segre-
gation.”

There were nine times as many non-Europeans as Europeans in the
Territory, but only one tenth of the Territory’s budget was devoted to
African administration and welfare, the Council stated. Lack of medical

v

services and schools for Africans . . . discriminatory wage rates . . . restric- .

tions on keeping of livestock . . . poor housing conditions . . . the pass system
. . . hiring out of convict labour to private persons . . . numerous convic-
tions for breaches of the Master and Servants law (2,100 convictions in
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material and moral well-being and social progress of the inhabitants as a sacred
trust of civilization; v
—The Charter did not impose on South Africa the legal obligation to place

South West Africa under the Trusteeship System, although it provided the means

by which the Territory might be brought under the system;

—South Africa acting alone was not competent to modify the international
status of the Territory; such action required the consent of the United Nations.
The Assembly accepted this opinion and urged South Africa to give effect to it.

Reiterating its recommendation on Trusteeship for South West Africa, the As-

sembly established a five-member Ad Hoc Commiitee. to confer with South

Africa on measures for implementing the Court's opinion. The Committee was

authorized to examine reports and petitions concerning South West Africa.

South Africa, however, did not regard the Court’s opinion as binding
and it continued to deny the United Nations authority. Thus the conditions
described by Reverend Michael Scott were much the same two decades
Jlater when Katuutire Kaura, 28, testified before the 4d Hoc Working
"Group of Experts of the United Nations Commission on Human Rights:

“I was just a toddler” when Reverend Scott gave his first testimony, the
Namibian witness declared. “And now, 20 years later, it is my turn.

“It is my turn to take you to the outskirts of the Kalahari Desert, where
young men are relegated to early graves because they happen to have
caught a common cold and there is no medical clinic around . . . It is my
turn to take you to those beloved reservations of ours where old men and
old women never enjoy the comfort of old age; where little children, boys
and girls alike, parade their human skeletons along the sandy avenues of
our homeland.

“These are the reservations in which our people have been shuttered
away by the South African Government, shuttered away into little niches,
obscured from the human eye, from the human conscience and from human
history . . . These are the reservations where you are lucky to be able to
get a bucket of water within a distance of one mile or two miles . . . and
these are the areas where we are expected to carry on successful agri-
culture.

“It is my turn to take you to the broken hills of Brand Berg, along the
Skeleton Coast, along the Namib Desert, to unveil to you a panorama of
sunken eyes, swollen knees, little boys and girls who persistently trudge
through the mountains and valleys in search of something . . . It is my
turn to take you to the dry, dusty trails and plains of Namaland, where
children sit the whole day not knowing what to do, peering at the
horizon. . .

“For how long shall the world community remain indifferent to our
suffering?” :

1951—Negotiations were held with South African representatives, but the Ad
Hoc Committee was unable to report any agreement. South Africa proposed that
it would reassume some of its international obligations by negotiating a new
international instrument with France, the United Kingdom and the United States—
the three remaining members of the Principal Allied and Associated Powers of
the First World War which awarded the Mandate. But South Africa would be
directly responsible to the three Powers rather than to the United Nations. The
proposal was unacceptable to the Committee, since it did not implement the
Court opinion.
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that the new instrument should revive the “sacred: trust” contained in the Man-

date; and that under certain conditions South Africa would make available infor-

mation on its administration. )
The unresolved issue continued to be the question of United Nations super-
vision over the Union’s administration of South West Africa.

Since the Curfew Proclamation of 1922, authorities in urban areas of
Namibia have been empowered to impose a curfew on Africans. In many
areas no African may be in a public place between 9 p.m. and' 5 a.m.
without written permission. No African may enter an urban African town-
ship unless he is registered as a resident or has obtained a permit. Police
raids on the townships are common, and there are many arrests and prose-
cutions: Africans lacking the necessary permission are fined up to 5 rand*
or jailed. There are frequent prosecutions of Africans from the northern
reserves who break employment contracts and leave their authorized place
* of work to go to some other part of the Police Zone. The concept that
“Native” locations are not to be regarded as permanent places of abode
was defined by South African Prime Minister D. F. Verwoerd: “The Bantu
residential area near the city is only a place where the European provides
a temporary home in his part of the country for those who require it be-
cause they are employed by him and earn their living there.”

All male Africans over the age of 18 who reside on a white-owned farm
must be employed by the farmer. The farmer cannot, without permission
of a magistrate, employ more than 10 Africans on the farm where he
resides, or more than five on any other farm. If Africans were living on
the land before its allocation to the farmer, they can be required to leave
or to enter the farmer’s service. \

An African found trespassing or loitering in a “white” area may be
assigned as a labourer in public works or to a private employer. If con-
victed a second time he may be fined 100 rand or jailed for a year.

Africans arrested for such offences have little chance to defend them-
selves adequately in court. Rarely can the African afford to obtain his
own lawyer; few lawyers in Namibia are willing to take on such cases
unless assigned by the court.

- 1953—The Assembly expressed deep regret that the Union continued to main-

tain it had no international commitments regarding South West Africa, and

reiterated for the seventh time that the Territory should be placed under Trustee-
ship. Until such time as an agreement was reached, the Assembly set up a new

Committee on South West Africa to pursue negotiations with South Africa. The

Committee was authorized, as far as possible in accerdance- with the former

Mandates System, to examine available ‘information on the Territory and peti-

* tiens which might be submitted by inhabitants. It was asked to report to the

Assembly on conditions in the Territory.

-

The Economy )

" The economy of Namibia has been described as a dual economy, consisting
of a predominantly modern (European) exchange sector and a traditional

*1 rand = $1.40.
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_ Much of the profit from diamonds and minerals goes out of the Terri-
tory which causes a startling discrepancy between Namibia’s gross domestic
. product and its national income. In 1965, one of the last years for which
separate statistics are available, the national income was probably 40
million rand less than the gross domestic product which exceeded 200
million rand. The discrepancy is explained by the dominant role of foreign
companies exploiting the Territory’s resources. '

In 1969 Namibia was economically incorporated into South Africa,
with control over all major functions and economic activities transferred
from Namibia to South African ministries in Pretoria. Their first act was
to prohibit release of official information on production of specific minerals,
prospecting and concessions in the Territory. That made it impossible to
ascertain, for example, whether the gap between Gross Domestic Product

. (GDP) and Gross National Product (GNP) had increased since those

last published in 1962. In that year the GNP at R104m was about 30%
less than GDP.

Three principal mining operations—Consolidated Diamond Mines (a
subsidiary of De Beers Consolidated Mines, Ltd.), the Tsumeb Corporation
(owned by American Metal Climax, Inc. and the Newmont Mines Cor-
poration) and the South West African Company—generated in 1971 gross
profits of over $US 91 million, and net profits after taxes amounting to
$US 59.4 million. Of that’amount about $US 9.8 million were distributed
to residents in the United States; $US 1.3 million to residents in the United
Kingdom; $US 46.3 million to residents of South Africa. In' addition,
by owning shares in holding companies, residents of the United States and
the United Kingdom collected a substantial part of the amounts nominally
earned by South African residents.

1956—South Africa remained unwilling to negotiate with the Committee on
South West Africa, and failed to submit reports on its administration.

The Assembly endorsed the Committee’s recommendations calling on South
Africa to transfer responsibility progressively to governmental bodies proper to -
the Territory, to repeal apartheid laws and ito take other sieps to promote the
people’s welfare.

The Assembly asked the Commitize to study what legal action was open to
United Nations Members, or to former Members of the League, to ensure that
South Africa fulfilled its obligations.

The International Court of Justice, meanwhile, added another advisory opinion
to the others underlining United Nations authority in regard to South West
Africa. It stated that the Committee on South West Africa’s oral hearings of
petitioners were admissible, as a necessary means to. enable the United Nations
to perform its supervisory duties effectively. Scores of witnesses appeared before
United Nations bodies in the following years to give their views on conditions in
the Territory; some did so at considerable personal risk.

Karakul sheep were introduced in South West Africa by the German
administration in 1907, and the karakul industry has become one of the
most important in the Territory. The sheep flourish in the hot, dry scrub-
land and survive the frequent droughts. (The quality of the pelt is said to
be better in times of drought.) They are bred mainly on the white-owned
farms in the area south of Windhoek, the capital, and are not found in
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Workers from the reserves were recruited under contract by the South
African Governmeént-sponsored South West African Native Labour Asso-
ciation (SWANLA), among whose directors were representatives of the large
mining and industrial concerns.

The swANLA was the sole recruiting agency; it arranged for the applicant

to be medically checked, x-rayed and graded for the type of employment
considered suitable. Once an employer was found, a “mark of engagement”
bracelet was attached to the worker’s wrist and he was sent to Grootfontein
to await despatch to the employer’s nearest railway station. Under the
contract system the labourers were bound for 12 to 30 months to work
for a single employer at wage rates well below those paid to Black South
Africans. At the end of the period they must return home unless invited
to remain by their employer. At no time were they allowed to change
~ their job or to negotiate for improvement in their conditions.
" One objection to the contract system by the contract labourers was that
it placed a great strain on the family life of the workers who were not
allowed to take their families to their place of employment. They were
not generally free to choose their employers or their work. For these and
other reasons, some churchmen and the International Commission of
Jurists have referred to the contract system as “akin to slavery”.

South Africa Accused

1959—Further efforts by the Good Offices Commitiee to find a basis for agree-
ment with South Africa were unsuccessful.

The wave of independence in the rest of Africa was gaining momentum, and
South Africa’s refusal to heed Assembly recommendations—not only on South
West Africa, but on the equally long-disputed problems of South Africa’s apartheid
policy within its own borders—brought sharper criticism of Pretoria. The Assem-
bly, declaring its opposition to racial discrimination anywhere in the world, ex-
pressed concern over the Union’s refusal to reconsider the apartheid policy. The
Comumittee on South West Africa called for a change in the Territory’s adminis-
tration without delay, and accused South Africa of violating the Mandate and
the United Nations Charter on the following counts:

—Application of -apartheid and establishing the rights and duties of various
sections of the population on the basis of colour, race and tribal origin;

—Failure to promote and protect the rights and interests of the indigenous
population and the Territory as a whole;

~—Denial to the indigenous population of all basic human rights and funda-
mental freedoms;

—Continued failure to recognize and submir to the supervisory authority of
the United Nations;

—General exercise of powers of administration and legislation in a manner
inconsistent with the Territory’s international status.

Once again, the Assembly drew Members attention to the possibilities of legal
action through the International Court of Justice. Two African countries which
had been members of the League of Nations were giving special attention to
this approach, and soon they would initiate the historic case of Ethiopia and
Liberia v. South Africa.

Although African trade unions are not illegal, they are not recognized
in labour laws and are actively discouraged. Namibia’s trade union legis-
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makes no provision for collective bargaining in respect of wages or work-
ing conditions. By bringing their stooges and by abolishing SWANLA, nothing
is changed: the contract system is another term for the migratory labour
system, and that system remained intact.

The new agreement changed the situation only in one respect: it makes
it easier, in theory, for workers to change jobs; nothing was done about
demands for higher wages, abolition of the pass system, and freedom of
families to accompany workers to their places of employment.

The terms of the agreement remain completely unsatisfactory by modern
labour standards. ‘

“Katutura”

. For the African workers of Windhoek, intimidation and the violent repres-
sion of opposition to apartheid took a new turn in 1959. Some 15,000
Africans were living in the segregated quarter of the capital when the
South African authorities decided to move them all out of town to a new
location named “Katutura”, a Herero word meaning “we have no place
of our own”. The Africans did not want to move. Not only did they object
to being regarded as inanimate assets, to be relocated whenever it suited
the authorities, but the new location nearly four miles from town meant
added hardship for the workers in the form of higher rentals at Katutura
and bus fares which would consume a third of the average worker’s pay.

The Committee on South West Africa received telegrams protesting the
relocation plan from Chief Hosea Kutako,-Chief Samuel Witbooi, and Mr.
Sam Nujoma, president of the Ovamboland People’s Organization (later
the South West Africa People’s Organization). Residents of the old loca-
tion began a boycott of municipal undertakings there—the bus service,
beer halls, cinemas and dance hall. Those demonstrations did not stop
the authorities from carrying out their preliminary relocation surveys. On
the night of 10 December 1959, police and South African troops opened
fire on a crowd of Africans, killing 11 and wounding 44 others. (South
Africa used the same tactics in its own territory a few months later,
massacring 74 Africans demonstratmg against the pass laws in the town
of Sharpeville.)

Even that violence and various pressures used to force the Africans out
did not frighten the Africans into moving to Katutura. Municipal and
administration employees were dismissed if they refused to move; refuse
was not collected; residents were ordered to demolish houses and they were
prevented from building new ones; those who left Windhoek for visits were
barred from returning.

South Africa’s pressures for resettlement of Africans into Katutura finally
brought an end to the old location in 1968. From 1966 on, with more
than 6,000 still refusing to move to the new compound at Katutura,
authorities stepped up the campaign to abolish the old location by claim-
ing that it had to be closed for reasons of health and sanitation. When
the president of swaNU, Gerson Veii, urged inhabitants not to submit to
forcible removal, he was arrested for threatening law and order and he
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“With increased disquiet”, the Assembly noted the progressive deterioration of
the situation. No longer waiting for a Trusteeship Agreement, the Assembly set
up a new seven-member Special Committee for South West Africa to achieve

' more far-reaching objectives: the evacuation of all South African military forces,
release of political prisoners, repeal of apartheid laws and practices, United
Nations-supervised elections based on universal adult suffrage, and preparations
for full independence.

The Assembly also established a special educational and training programme
for the indigenous South West Africans, which has provided scholarships in other
countries;, the number of candidates able to leave the Territory, however, has
been limited.

“Tyrannical . . . repugnant . . . totally unacceptable” were the terms
applied by the United Nations to South Africa’s policies in Namibia after
1960.
~ Conditions to which Africans were subjected were depicted in volumes
of evidence submitted in the International Court of Justice proceedings—
even in material offered by South Africa. In one document, South Africa
tried to persuade the Court that Africans were not restricted to unskilled
labour by stating there were 21,230 Africans in “skilled and semi-skilled”
occupations. Later it was admitted that 14,000 of the skilled and semi-
_skilled workers actually were domestic servants, laundrywomen, caretakers,
cleaners or messengers.

Minimum wages for Africans ranged from six to 11 rand a month, but
South Africa assured the Court that workers actually received as much
as 35 rand monthly for mine employees—when overtime payments, food
and clothing expenses, housing and bonuses were included. According to
South Africa, average monthly wages of African workers ranged from 13
rand for domestic servants to 24 rand for industrial labourers and 48
rand for the few teachers, policemen and clerks. (At the same time, the
average monthly pay for European mine workers was over 200 rand.)

Although non-whites make up nearly 90 per cent of the labour force
in mining and agriculture and half of those in the industrial sector, most
skilled and semi-skilled positions are reserved by law or practice to whites.
If white applicants are not available in the Territory or South Africa, they
are recruited overseas. In mining, job reservation is imposed by law. If a
mine is owned by a European, all supervisors must be European. Welfare
legislation concerning miners recognizes only those of European descent;
non-whites are “labourers” but not “miners”. Since virtually all mining is
under white management, training and experience which non-whites may
acquire is obviously limited.

Job discrimination affects the civil service. In advertising for applicants,
the Government often explicitly states that positions are open only to
whites. ‘

Under the Master and Servants Proclamation of 1920, an African
worker faces penalties of up to three months imprisonment for: (a) failing

“to begin work at the stipulated time, (b) absenting himself without lawful
cause from his place of employment, (c) becoming unfit for work.due
to intoxication, (d) neglecting his duty or performing it carelessly or im-
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Objections Overruled

Meanwhile the International Court issued an important judgment in the continu-
ing legal battle, dismissing South Africa’s objections contesting the Court’s juris-
diction. The case involved a dispute between the Mandatory and another Member
of the League as envisaged in Article 7 of the Mandate, the Court ruled. States
which had been Members of the League continued to have the right to invoke
the compulsory jurisdiction of the Court, and that right continued to exist for as
" long as South Africa held on to the right to administer the Territory. Further-
more, the scope of the Mandate provisions indicated that League Members were
understood to have a legal right or interest in South Africa’s observance of its
obligations under the Mandate.
Seven of the 15 judges did not support the ruling.

The Odendaal Commission

In 1962 the South African Government appointed a five-man Commission
of Enquiry into South West African Affairs. The group was headed by
F. H. Odendaal, Administrator of the Transvaal Province.
The Odendaal Commission’s task was to find ways of “further promot-
g” the inhabitants’ welfare, and its eventual recommendations had im-
portant effects on developments in. Namibia in the late 1960s. The
Commission’s outlook was:

“Where, owing to fundamental differences in socio-cultural orientation,
stages of general development, and ethnic classification, the differences
between the groups concemmed are of so profound a nature that they
cannot be wiped out, a policy of integration is unrealistic, unsound, and
undesirable . . . A policy of differentiation must therefore be followed
here, under which the various groups are recognized and respected as the
basic units of development—that is to say, a policy of protection and ad-
vancement of each population group.”

A Namibian liberation leader, questioning that line of reasoning, com-
mented: “Separation is said to be a natural process. But why, then, is it
imposed by force? And why then is it that whites have the superiority?”

The notion of “separate development” through segregation has been
condemned by United Nations bodies. As a Special Rapporteur of the
Commission on Human Rights has said:; “It may be stated that the system
of apartheid, and the security measures necessary to suppress opposition
to it, are such that it has become necessary for the Government to take
powers to interfere with almost every aspect of the private life of the
individual. The private life of the African, in particular, is subordinated
to the need to keep him in the place designed for him in the society, of
which, through no fault of his own, he forms a part.”

South Africa’s racial policy is clearly expressed in the educational system
of Namibia. There are few secondary schools for Africans; most African
pupils attend only lower primary grades Although there were three times
as many African as white students in one recent year, the Government
expenditure for white schools was four times that provided for the Africans.
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In addition to mass relocations of Africans, establishment of the Ban-
tustans in the Police Zone would require some European farmers to sell
land to the Government. About 2,000 whites would have to vacate those
areas, while nearly 40,000 non-whites would be moved from existing re-
serves, farms or urban locations to their designated “homelands”. Of the
Africans in the Police Zone, only about 10 per cent lived in reserves form-
ing parts of the new “homelands”.

The South African Government soon issued a white paper agreeing with
the basic outline of the Commission, and the South African Parliament gave
its stamp of approval. Although the Government said a final decision would
not be made while the International Court of Justice case was pending,
it proceeded with preliminary steps even before the plans reached the stage
of legislation. In the mid-1960s South Africa paid white farmers more than
25 million rand to acquire land for the Bantustans.

1964-1965—The Special Committee of 24 declared that implementation of the
Odendaal plans would result in the disintegration of the Territory and its absorp-
tion into South Africa. It called on South Africa to desist from carrying out the
recommendations; drew the Security Council’s attention to the critical situation;
asked the Council ‘and the Assembly to take. steps to safeguard the integrity of
the Territory; and appealed to all States to give the Africans of Namibia the
moral dnd material support to help them accede to independence.

Violation of Mandate

The Assembly, approving the Special Committee’s reports, stated that any attempt
to partition the Territory would violate the Mandate and that any annexation
attempt would be an act of aggression. It appealed to all States to aid the people
in their legitimate struggle for freedom and independence, and condemned the
policies of financial interests exploiting the human and material resources of South
West Africa.

The International Court of Justice continued its hearings, listening to the testi-
mony of witnesses as well as oral arguments of the lawyers.

In administration of the reserves and in the plans for Bantustans, South
Africa has encouraged tribal divisions (including tribes within tribes). and
has made use of the system of chiefs or headmen appointed and paid by
the Government. Those appointed chiefs. and headmen are considered mere
puppets by Namibians who have testified before United Nations bodies.

“He is not liked by the people because he was appointed and his alle-
giance is to the people who appointed him and who are paying him”, one
petitioner said of a chief in his area. “He does not actually care for the
interests of the people, he cares only for where the money is coming from.”
Another stated: “Headmen are used to oppress us. This is not the first time
that foreigners have tried to rule indirectly; we know that only those who
are prepared to do what their masters tell them become headmen.”

Government regulations require the chiefs to carry out orders of the
commissioner or superintendent in charge of their areas. They must assist
in collection of taxes, prevention of illegal occupation of land, supply of
labour, and crime prevention. They must report the unauthorized presence
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Although many observers had believed this question had been disposed of by
the Court in its 1962 judgment—in which it affirmed the applicability of Arti-
cle 7 of the Mandate, providing for legal action by League Members—the Court
now declared that the League Covenant made no provision for individual League
Members to institute actions in regard to the administration of a Mandate. The
Mandatories, it said, were to be “agents of the League” and not of the individual
countries in the League; and the interest of individual States in regard to the
Mandates could be exercised only through the appropriate organs of the interna-
tional body. Therefore, Ethiopia and Liberia were not entitled to the pronounce-
ments they had asked of the Court, even if the various allegations of Mandate
violations had been established. The “moral ideal” must not be confused with the
legal rules, the Court declared.

As in the 1962 decision, the Court was divided. The composition of the Court
had changed since 1962: one judge had died and another was unable to take part
due to illness. Both had supported the earlier Court decisions upholding the United
Nations position. With seven judges in favour and seven against, the President
of the Court, Sir Percy Spender of Australia, had used his second “casting vote”
to break the tie with an 8-7 judgment.

1966 and After: The Mandate Ends

The Court judgment stunned and disappointed most United Nations Mem-
bers. Only South Africa and the white settlers of South West Africa were
jubilant: “The bars in Windhoek stayed open all night”, as one reporter
wrote. Twenty years of efforts to change South Africa’s attitude had gone
by without results, and the International Court of Justice had decided by
a one-vote margin that it could not comment on the substance of the case.

For the people of Namibia, it was a painful blow. One Namibian de-
clared: “We felt betrayed . . . Some felt that we would secure our freedom
only by fighting for it.”

Two weeks after the Court’s decision, 35 African countries requested
that the problem of Namibia be con51dered as a priority topic at the
Assembly’s autumn 1966 session. The judicial path seemed to be closed;
the Assembly itself was called upon to act.

Before the Assembly convened, the Special Committee of 24 recom-
mended the termination of South Africa’s rights as Mandatory Power, to
be followed by United Nations administration of the Territory in prepara- -
tion for its independence. Expressing regret over the Court judgment, the
Committee said the ruling did not invalidate the Court’s earlier Advisory
Opinions “which have left no doubt regarding the obligations of South
Africa and the supervisory powers of the United Nations”.

Mandaie Ended

In the month-long Assembly debate, most speakers agreed with this view.
On 27 October 1966, the Assembly took an historic decision: It terminated
the Mandate and declared that South West Africa henceforth was under
the direct responsibility of the United Nations.
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Council to enter into contact with South African authorities to lay down
procedures for the transfer of control.

The Council was asked by the Assembly to proceed to South West
Africa to take over the administration, to ensure the withdrawal of South
African personnel and forces, to promulgate laws until a legislative as-
sembly was established through elections based on universal adult suffrage,
to consult with the people to draw up a constitution, and to transfer all
powers to the people upon the declaration of independence.

South West Africa, the Assembly declared, “shall become independent
on a date to be fixed in accordance with the wishes of the people” and
the Council “shall do all in its power to enable independence to be attained
by June 1968” The Security Council was requested to take “all appropriate
measures” to enable the Council for South West Africa to carry out its tasks.

That resolution—sponsored by African, Asian and Latin American
countries—was adopted on 19 May 1967 by 85 votes in favour to 2 against
(Portugal and South Africa), with 30 abstentions. The major Powers were
among those abstaining. The Western nations, while stating their opposition
to South Africa’s apartheid policy and its application to a Territory over
which it no longer had a Mandate, considered the plans for United Nations
administration impractical as long as South Africa refused to comply. The
socialist States held that the people of Namlbla should have independence
at once, without an interim United Nations administration.

The Assembly followed its initial actions with resolutions in which it:

~—Declared that the continued presence of South African authorities was a
flagrant violation of the Territory’s international status;

—Called on South Africa to withdraw from the Territory, unconditionally
and without delay, all its military and police forces as well as its administration; -

—Requested the Security Council to take effective measures to ensure the
removal of South Africa’s presence in the Territory;

—Appealed to all Members, particularly the main trading partners of South
Africa, to take effective economic and othér measures to ensure South Africa’s
withdrawal;

—Condemned South Africa for obstructing efforts of the Council for South
West Africa and for actions designed to consolidate its illegal control over the
Territory;

—Condemned the actions of States which encouraged South Africa to defy the
United Nations;

—Proclaimed that in accordance with the desires of the people the Territory
henceforth would be known as Namibia. (With this decision in 1968, the Coun-
cil for South West Africa became the Council for Namibia.)

Just as it had refused to accept the Assembly’s termination of thé
Mandate, South Africa ignored the United Nations machinery for ad-
ministering the Territory and it refused to withdraw.

South Africa’s Defiance
In April 1968, the ‘Council for Namibia went to Africa and sought to

enter the Territory, but was unable to do so because of South Africa’s
defiance of United Nations authority. The visit was useful, however, the
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security official complained. A number of swaPo and swaNuU officials and
members were arrested; others carried on the struggle from bases outside

- Namibia. -

On several occasions in 1968, freedom fighters battled South African
police in the Eastern Caprivi Strip. The swapo said the liberation force had
invaded an airfield, killed South African soldiers and damaged military
installations. After first denying those reports, South Africa admitted that
“terrorist” activities had required the dispatch of hundreds of police rein-
forcements to suppress the guerrillas. About 2,000 “terrorists” were being
trained abroad by swapo and the African National Congress of South
Africa, it was stated, and the “terrorists” were moving from town to town
to enlist Africans in the resistance. :

The Council for Namibia, receiving information that 46 Namibians had
been killed by South African forces in the Caprivi Strip, condemned those
“atrocities” and called for action to prevent further massacres of Namibians
struggling for freedom.

The swapo claimed successes for the nationalists in clashes with South
African units, and South Africa’s concern over security became evident.
South African officials reported a considerable expansion in training of
police and military personnel in guerrilla-type warfare, and admitted the
need for continued stationing of units on Namibia’s borders to block
“terrorist” infiltration. .

In 1967 South Africa’s Parliament enacted a new security law—the
Terrorism Act—to deal with what it considered to be a growing threat to
the State. The Terrorism Act turned even ordinary acts into major crimes
if they were committed with the intention of undermining law and order.
Under that law—which authorizes the death penalty or life imprisonment
for offenders—it is enough for the -prosecution to prove a certain act
was committed and that the act had or might have had results such as
“embarrassing the administration of the affairs of the State”. An official
South African statement explained, “the accused is then presumed to have
committed the act with the intention of endangering the maintenance of law
and order, unless he himself proves otherwise”. The Terrorism Act admit-
tedly was of a far-reaching nature, the Government paper declared, but
terrorism was on the increase and the Government “had to prepare to cope
with a continuation of this evil”.

Not only was the law made applicable to Namibia—over which South
Africa had no lawful rights—but it was made retroactive, so that acts com-
mitted at any time in the previous five years had become crimes.

‘“Terrorist” Trial

Immediately after the Terrorism Act became law, 37 Namibians were
brought to trial on charges under the néw act. The trial was held not in
Namibia but in Pretoria, and all defendants were African political leaders
or members of the liberation movement. The prosecution claimed they had
taken part in a “terrorist” conspiracy to overthrow “law and order” in
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Again there were strong protests. The Security Council unanimously
censured South Africa’s flagrant defiance of its earlier call for discontinu-
ance of the trial and of United Nations authority.

Another group of eight Namibians went on trial in the summer of 1969
in Windhoek. The defendants, who reportedly had been imprisoned in
Pretoria for as long as three years before the trial, faced charges similar to
those made in the previous trial. Their court-appointed lawyers admitted
the guilt of five of the men, who were sentenced to life imprisonment. A
sixth received an 18-year term; two were acquitted.

- Many witnesses before the Special Committee of 24 and the Ad Hoc
Working Group of Experts of the Commission on Human Rights have
testified regarding their personal experiences of the use of torture by South
African police. The Commission’s expert group has called for the appoint-

. ment of a United Nations commissioner to aid Namibian citizens arrested
and detained, and it has urged that South Africa observe the Geneva Con-
ventions on treatment of prisoners of war and on protection of civilians.
The Special Rapporteur of the Human Rights Commission (Manouchehr
Ganji of Iran), who compiled evidence on torture and ill-treatment of
Namibian prisoners, proposed that the Assembly create a judicial com-
mittee for Namibia to work for the detection, exposure and repression of
crimes committed by the authorities against the Territory’s inhabitants,
and to fasten responsibility on the perpetrators for eventual trial before an
international tribunal. (The proposal was submitted recently by the Assem-
bly to Member States for comments.y~

South Africa continued to ignore United Nations appeals on behalf of
political prisoners and the indigenous people of Namibia generally, and
went on with its plans for creating “homelands™ and consolidating South
African control of the Territory.

“Native Nations”

In 1968 the South African Pariament provided the legislation authorizing
establishment of the “homelands”—the Development of Native Nations in
South West Africa Act. It provided for creation of six “native nations”:
Ovamboland, Daramaland, Hereroland, Kaokoland, Okavangoland, and
Eastern Caprivi. The law authorized the State President of South Africa to
establish legislative and executive councils and other governing bodies in
those Bantustans. The councils would be empowered to enact laws on
specified internal matters: education, welfare services, taxation, agriculture
and industry.

The manner in which the “native nation” councils are chosen is left to
the discretion of the State President who retains the right to amend or
repeal legislation, to make new laws for any “native nation” by mere
proclamation, to set aside areas for other “native nations”, and to replace
the government of any tribe or community if he considers it expedient.

- “With so many restrictions, the powers of the legislative councils are
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undertaken further measures for implementation of its “homeland”
scheme.

On 23 March 1972, immediately after the visit of the Secretary-General,
South Africa officially opened a Legislative Council in the Eastern Caprivi.
That “homeland” borders Botswana to the south and Angola and Zambia
to the north.

On 17 July 1972, the government-appointed Chief Councillor of Kavango
announced that he had requested the South African Government to “grant
self-government to Kavango” and to take the necessary legal steps to
ensure: .

(a) The Territory known as Kavango be declared a self-governing Ter-
ritory, and that the Executive Council be replaced by a cabinet con-
sisting of a chief minister and ministers.

(b) The Kavango Legislative Council be authorized to make laws in-
stead of enactments, and be given greater authority.

Subsequently, the South African Government announced that Damara-
land would become the fourth “homeland” to be given “self-government”.
- The Damaras were not satisfied with the conditions for “self-government”
the South African Government wanted to impose; the matter remains
undecided.

Other plans include establishment of a “homeland” comprising areas in
the Berseba and Tses Reserves in the district of Keetmanshoop, the
Soromas Reserve in the district of Bethanie, the Gibion Reserve in the
district of Gibion and lands in the districts of Bethanie and Keetmanshoop.

The Homelands Act Amended

In the spring of 1973 the South African Parliament amended the so-called
“Development of Self-Government for Native Nations in. South West Africa
Act” of 1968, to the effect that the “bantustans” can be declared self-
governing. A memorandum which had accompanied the bill stated clearly
that “the Government of the Republic reaffirms its often repeated assurance
that it is the firm and irrevocable intention of the Government to lead
individual nations in South West Africa and the Eastern Caprivi Strip to
self-government and independence”.

In accordance with the amended act, Ovamboland on 1 May was pro- »

claimed a “self-governing region”, and an “election” was arranged for 1
and 2 August to fill 56 seats in the so-called legislative assembly, imposed
upon the people of Ovamboland. The nature of that “election” may be
understood when ‘it is realized that 35 seats were filled beforehand by
appointment; of the remaining 21 seats, only 6 were contested. Even in
those six cases there was no opportunity for a free choice by the electorate;
those standing for election were puppets of the illegal régime who had
hurriedly organized themselves as the “Ovambo Independence Party”
described by the “Commissioner General for Native Nations of South West
Africa” as a “party consisting of those who felt the Ovambo bantustan
should be Ovambo-oriented and who felt that the Ovambo should be first
and South West Africa second”.
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The Council set a deadline of 4 October 1969 for South Africa’s with-
drawal. It recognized the legitimacy of the people’s struggle against the
illegal presence of the South African authorities, called on all States to
refrain from dealings with South Africa purporting to act in behalf of
Namibia, and requested them to increase their moral and material assistance
to the Namibians. (Again France and the United Kingdom abstained,
together with Finland and the United States.)

Five months later, long after the deadline had passed, the Security
Council established an ad hoc sub-committee to study ways and means of
implementing the Council’s resolutions on Namibia. The sub-committee,
composed of all 15 Security Council members, obtained information from a
number of Governments on their trade and other relations concerning
Namibia. It submitted to the Council proposals on courses of action.

A Call to All States

Some of the proposals were reflected in Security Council resolutions of
29 July 1970, by which the Council (with France and the United Kingdom
abstaining) called on all States to:

—Refrain from any relations with South Africa implying recognition of its
authority over Namibia (or in the cage of countries with diplomatic relations with
South Africa, to declare formally such noarecognition); ]

—Ensure that companies owned or controlled by States cease all dealings with
respect to commercial or industrial enterprises or concessions in Namibia;

——Withhold loans and credits or other financial support that would be used
by their nationals or companies to facilitate trade or commerce with Namibia;

—Discourage their nationals and companies from investing in Namibia;

—Withhold protection of such investment against claims of a future lawful
Government of Namibia; and

—Discourage tourism and emigration to Namibia.

The Security Council asked the International Court of Justice for an
Advisory Opinion on the question of what consequences for States resulted
from South Africa’s continued presence in Namibia, in violation of the
Council’s resolutions. To assist Namibians who have suffered from persecu-
tion and to finance an education and training programme for Namibians,
the Assembly recommended that the Assembly create a United Nations
Fund for Namibia.

The re-established ad hoc sub-committee was asked to study further
recommendations on means of implementing the United Nations demands.*

*In another 1970 decision on South Africa, the Security Council termed the continued appli-
cation of apartheid and the constant build-up of South African military forces “a potential
threat to international peace and security”, and it called on all States to strengthen and
strictly to observe the arms embargo originally called for in 1963. The Council is empowered
under Chapter VII of the Charter to invoke mandatory sanctions (binding upon Members)
in cases of threats to the peace, and has done so in regard to Southern Rhodesia; however,
Chapter VII has not been applied in the case of South Africa. Thus, neither the Council’s
call for an arms embargo nor the Assembly’s appeal for a trade boycott, had the force of
a Chapter VII directive to Member States.
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Namibia and agreed with its conclusion cited above. In addition to calling
upon States to consider in their dealings with the Government of South
Africa the rights of the people of Namibia in accordance with positions
laid down by the Court, the Security Council reaffirmed South African
obligations vis-a-vis Namibia, and declared its continued presence in the
Territory an internationally wrongful act, for which it remained accountable
to the international community. Further refusal of the South African Gov-
ernment to withdraw from Namibia could, in the view of the Security
.Council, create conditions detrimental to the maintenance of peace and
security in the region. The resolution furthermore indicated the conse-
quences of the Court’s Opinion on matters pertaining to Namibia in private
as well as in public international law.

The resolution was adopted by 13 votes to none with France and the
. United Kingdom abstaining.

Reaction inside Namibia to the Court’s decision and the Secunty Coun-
cil’s acceptance. of it was one of relief and renewed hope in some quarters
that the withdrawal of South Africa from the Territory was only a matter of
time. David Herero, the National Chairman of swApo in Windhoek, empha-
sized, however, that whatever the international community was doing,
liberation of Namibia was primarily a matter to be decided by the people
in the Territory. That view was shared by political leaders of all shades of
opinion, and in November 1971 an alliance of 10 groups established the
National Convention, comprising the followers of swapo, swANU and Chief
Kapuuo of NUDO, among others. It was loosely organized, but it was an
important indication that regardless of political outlook, or tribal origin,
the Namibians intended to work together for the common goal.

South Africa not only ignored decisions of the Court and the Security
Council, but it embarked on further defiance. It intensified implementation
of its Bantustan policy by hastening establishment of more homelands,
strengthening the police forces designed to suppress the liberation move-
ments by recruiting blacks, Coloureds and Indians from inside South Africa.

The Security Council, meeting in Addis Ababa in February 1972, viewed
those developments, which completely disregarded provisions of its resolu-
tion 301 (1971) adopted less than half a year ago, with great concern.
Labour unrest, resulting from appalling conditions and slave wages, had led
to brutal repression and a sham settlement early in the year. The Council
emphatically condemned the measures taken against the workers, and called
on South Africa to abolish immediately a system of labour in conflict with
the basic provisions of the Universal Declaration of Human Rights (resolu-
tion 310 (1972)).

The Security Council, in another resolution (309 (1972)), went beyond
condemnation. It directed the Secretary-General to initiate contacts with
all parties concerned “in order to enable the people of Namibia, freely and
with strict regard to the principles of human equality, to exercise their right
of self-determination and independence”. The Government of South Africa
was called upon to co-operate fully with the Secretary-General in imple-
- menting the resolution. -
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was a complete denial of human rights, of the obligations of South Africa
under the Mandate and under other international instruments. It was worse
‘than that: it instilled a sense of power and authority in the authorities set
up in the homelands to be used in a perverse way to humiliate those fighting
for human dignity and for independence of their country.

This and other repressions were continued behind the smokescreen of
unending discussions with the Secretary-General. The Security Council,
considering that its authority was being misused, decided to discontinue the
contacts.

_A few days later the General Assembly recognized swAPoO as the authen-
tic liberation movement in Namibia and invited the Security Council to
consider taking effective measures in accordance with the relevant chapters

: of the Charter to end South Africa’s illegal occupation of Namibia. It
authorized the Council for Namibia, as the legal authority for Namibia,
to represent Namibian interests in the specialized agencies and in the inter-
national community. In May 1974, in a historic session of the World
Health Assembly, Namibia was admitted as an associate member of the
World Health Organization.

The General Assembly did more. It elected Sean MacBride, a former
Foreign Minister of Ireland and a staunch proponent of human rights and
freedoms, to the post of United Nations Commissioner for Namibia, the
_position of which had never been clearly defined. A new chapter in the
history of the Territory had been started. Both the Council for Namibia,
and the Commissioner, whose activities had been somewhat limited while
the contacts of the Secretary-General were proceeding, were now able to
resume their role as the principal proponents in the struggle for Namibia
within the international community.

The Armed Struggle

No people can win freedom by outside action alone. The Namibians are
fully aware of this, and swaPo has been fighting for long years; against
heavy odds, and with frightful losses. That is no boast on the part of the
liberation movement; the South African authorities are year in, year out,
obliged to announce their own deaths and casualties. The Namibian
freedom fighters are not favoured by geographic conditions of their com-
rades in other colonial countries of Africa, and thus have not been able to
establish an administration on part of their own soil, but their activity is of
such scope as to require a permanent state of alert from the occupying
power. Whether in forms of actual warfare or of sabotage, they show that
they are not awaiting passively what the international community can or
will do for them. For them the United Nations is a factor, admittedly an
important one, but their hopes and aspirations are not totally dependent on
goodwill from the outside.

40







sooner or later the people of South West Africa will take the law into their
own hands. The people have been patient beyond belief, but one day their
patience will be exhausted. Africa, at least, will then be unable to deny their
call for help.” ’

The Challenge

Former Secretary-General U Thant viewed the situation in southern Africa
as “one of the gravest challenges to the authority of the United Nations”,
and he called for united action to induce the régimes of southern Africa to
change their course. ‘

His successor, Kurt Waldheim, in his' annual report for 1973 empha-
sized the special responsibilities of the international community towards the
Territory and the people of Namibia, and urged the competent United
.Nations organs, and the Security Council in particular, to continue to seek
effective ‘approaches to bring about a solution based on the inalienable
- tights of the Namibian people to self-determination, national independence,
and preservation of the unity and territorial integrity of Namibia.

A Namibian’s View

This booklet opened with the words of dne of the Namibian leaders tried
and convicted in the 1968 “terrorism” case—Toivo Hermann ja Toivo, a
teacher, regional secretary of swapro, and father of four, now serving a
20-year prison sentence. His statement to the court that convicted him now
ends this record of the tragedy of Namibia, but it shows that the story
remains to be finished—by the people of Namibia:

You, my Lord, decided that you had the right to try us, because your Parlia-
ment gave you that right. That ruling has not and could not have changed our
feelings. We are Namibians and not South Africans. We do not now, and will
not in the future recognize your right to govern us; to make laws for us in
which we had no say; to treat our country as if it were your property and us
as if you were our masters.

We have always regarded South Africa as an intruder in our country. This
is how we have always felt and this is how we feel now, and it is on this basis
that we have faced this trial. I speak of “we” because I am trying to speak not only
for myself, but for others as well, and especially for those of my fellow accused
who have not had the benefit of any education. I think also that when I say “we”,
the overwhelming majority of non-white people in South West Africa would like
to be included . .. : .

A Court can only do justice in political cases if it understands the position
of those that it has in front of it. The. State has not only wanted to convict us,
but also to justify the policy of the South African Government. We will not even
try to present the other side of the picture, because we know that a Court that
has not suffered in the same way as we have, cannot understand us. This is per-
haps why it is said that one should be tried by one’s equals. We have felt from

. the very time of our arrest that we were not being tried by our equals but by
our masters, and that those who have brought us to trial very often do not even
do us the courtesy of calling us by our surnames . . .
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