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2. What is the legal status in the United States of
the following:

(a) U.N. General Assembly Resolutions 2145
(XXI) and 2248 (S-V).

Conclusion

A U.S. court would accept U.N. General Assembly Reso- .
lution 2145 as a valid termination of South Africa's mandate to

administer Namibia. (See Section IV.A. of this memorandum.)

It is most probable that a U.S. court would follow

the guidance of the U.S. Department of State on the queétions

of the validity of General Assembly Resolution 2248, the U.N.'s

direct and sole authority to administer Namibia and the State
Department's assessment that fhe Council cannot be character-

ized as "a government, a government-in-exile or an interim gov-

ernment."
(b) The Advisory Opinion of the
International Court of Justice of
1971.
Conclusion

A U.S. court would accept and give appropriate effect
to the final conclusions of the 1971 International Court of
Justice Advisory Opinion on Namibia. (See Section IV.B. of

this memorandum.)

_ - - = . — - 3 5 1






3. Brief description of the legal/court system and
the procedures for instituting proceedings in
the courts of the United States.

The court system in the United States comports with

its federal system of government generally. In general, there

are trial courts and appellate courts. (See Section V of this

memorandum. )

The trial courts are the courts where the trial is
first held, where the parties appear, witnesses testify, and

the evidence is presented.

Once the trial court reaches its decision, the losing
party has a right of appeal to an appellate court. Generally,
the appellate court can only decide questions of iaw and its
decision in each case is based on the record made in the court
below. The federal court system can be described as consisting
of three main levels: the Supreme Court of the United States
(the highest court), the Courts of Appeals (intermediate appel-

late courts), and the District Courts (trial courts).

In civil suits, the aggrieved person (the plaintiff)
files a complaint with the appropriate court having jurisdic-

tion.
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In determining whether a case is justiciable, the
court must decide, first, whether the claim presented and the
relief sought are of the type which admit of judicial determi-
nation and, second, whether the structure of the federal gov-.
ernment renders the issue presented a "political question" --
that is, a question which is not justiciable because of the

separation of powers mandated by the Constitution.

In the proposed case under consideration, while as a
preliminary question the court would have to consider the
validity of the ‘termination of South Africa's mandate and the
direct administratioﬂ of Namibia by the U.N. General Assembly,
the relevant U.S. foreign policy decisions regarding these
gquestions have already been made. The U.S. Executive Branch
recognizes both the power of the General Assembly to terminate
South Africa's mandate, as it did by adopting Resolution 2145
(XXI) and the illegality of South Africa's continued occupation
§f Namibia. Further, the U.S. Executivé Branch recognizes that
the United Nations lawfully has direct responsibility for the
administration of Namibia. . Judicial consideration of the title
to Namibian resources, therefore, is not precluded by what
would otherwise be a necessity to.resolve first a

non-justiciable issue.






States. The Executive Branch has already made statements that
imply that judicial examination of the validity of South
Africa's acts in Namibia would not be inconsistent with the
foreign policy interests of the United States. The
extraterritorial exception also has application here and,
finally, South Africa is not recognized as the de jure govern-
ment of Namibia.

5. Which provision of Decree No. 1 would appear to

be the most promising point of departure for

legal action in the national courts of the
United States?

Conclusion

Paragraph 4, which authorizes the seizure and forfei-
ture of Namibian natural resources exploited in violation of
the Decree, appears to be the most promising provision for
legal action. (See Section VII of this memorandum.)

6. Analysis and assessment of the strength of the
case and likely outcome of the proceedings.

Conclusion

Presumably, in bringing an action based on Decree No.
1, the plaintiff would be asking the court to treat the Decree
as the law of a foreign country, that is, Namibia. The extent

to which a U.S. court will adjudicate an action based on
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TherU.S. Government has consistently denied recogni-
tion of any right of South Africa to administer Namibia and |
persistently characterized South Africa's presence invthe Ter-
ritory as that of an illegal occupant. Therefore in assessing
the validity or invalidity of South Africa's acts in Namibia we
must consider how U.S. courts treat the laws of unrecognized
regimes which are in de facto control or which are in belliger-

ent occupation of a territory.

U.S. courts have only been willing to enforce laws or
acts.of unrecognized de facto regimes which are necessary for
the maintenance of public order, health and safety. The alien-
ation of Namibian resources by South Africa could not be char-
acterized as necessary for the maintenance of public order;
health or safety in Namibiaj

The validity of private rights generated by Socuth
Africa's alienation of Namibian resources must also be con-
sidered. Entitlements granted by the South African Government
to private entities to exploit the natural resources of Namibia
are inextricably related to the illegality of the South African

occupation of that Territory.

In general, U.S. courts have adopted the policies and
rules established by international law to determine which

exercises of authority over illegally occupied territory it
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(b) Judicial Treatment of Decree No. 1

This issue must be viewed in two ways: from the
standpoint of an appropriate legal rationale for giving effect
to Decree No. 1l; and from the standpoint of the likely outcome,
should a suit be filed on Decree No. 1 in the courts of the

United States. (See Section VIII.B. of this memorandum.)
Legal Rationale for Suit on Decree

U.S. courts should give effect to Decree No. 1 as
positive law promulgated by the sole authority with legislating

powers in Namibia.

However one chooses to characterize the Council for
Namibia, it is indisputable that it is the de jure authority
for Namibia. Because of South Africa's illegal occupation, the
" Council is an extraterritorial governing authority and has
international status within which it exercises authority.
There are notable similarities between the situﬁtion of the
Council and the situation experienced by the many exiled gov-.
ernments functioning during the period of German aggression of

World wWar II.

By drawing analogies from these cases involving gov-
ernments temporarily in exile or governments forced into flight

during World War II, U.S. courts could draw on legal prinéiples

1
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things had been suspended by operation of force and
extraordinary measures were considered.both ﬁo have been
legitimately invoked and to be reasonable exercises of emer-
gency power by the legitimate governing authority. Second,
where the Executive recognizes this governing authority as the
legitimate one, public policy militates toward giving effect to

its decrees.

From the standpoint of an appropriate legal rationale
for giving effect to Decree No. 1, it is demonstrable that
becree No. 1 satisfies the critical elements posited by the
courts for giving effect to the laws or decrees of

extraterritorial governing authorities.

Further, Decree No. 1 by its terms is conservatory
both in nature énd phrpose. It is commensurate with those mod-
ern international norms which have recognized (1) the need for
protective legislation or rules governing natural resources of
disadvantaged territories, (2) the fundamental status in law of
the principles pertaining to a people's right to
self-determination, and (3) the now-established principie of

permanent sovereignty over natural resources.







a possessory action at law for the
personal chattel, which was wrongfully

, or simply wrongfully detained. The basis
action by the Council would be the wrongful tak-
detention, by the defendants, of Namibian natural
lgﬁii:ées to which the United Nations had a right of immediate
pnésession. The Council would have to show, at a minimum, that
it, or the United Nations acfing through it, had some.interest
entitling it to immediate possession. The argument would be
that the Council for Namibia has the superior right to possess
the resources of Namibia, or at the least, a sufficient inter-

est to defeat the purported title of any defendant.

Any property sought to be replevied must be
(a) identifiable, (b) capable of delivery, and (c) located
within a geographical area where the court has jurisdiction
over the property and the defendant is in possession of the
property. The remedy is recovery of the wrongfully detained
property. Money damages may also be awarded, however, for

injury resulting from the wrongful taking or detention.

Conversion is defined as any unauthorized assumption
of dominion or ownership over personal property, belonging to
another, to the exclusion of the owner's rights. The argument

in the instant case would be that the United Nations has been
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